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Charges have been made that New York City engaged for years in financial flim-flam, and that its true financial picture was hidden from the investing public. 2 In recent months, the Securities and Exchange The authors wish to express appreciation to Mr. Steven Gilford for his contributions to this Article, especially with respect to the application of the recklessness standard of libel law to rule lob-5.
[AUTHORS' NOTE: Since the completion of this Article, Franke v. Midwestern Oklahoma Dev. Authority, [1976] [1977] Transfer Binder] CCH FED. SEC. L. REP. 95,786 (W.D. Okla. 1976) , has been decided, bearing out the observation of the authors that bond counsel issuing the legal opinion only with respect to legality of bond obligations and the tax-exempt status of the bonds has no responsibility under the federal securities laws for the accuracy of the offering circular. The court made its ruling on a motion for summary judgment and denied plaintiff's claim that bond counsel had either directly violated rule lob-5 or aided and abetted a violation by other § 240.10b-5 (1976) [hereinafter cited as Rule lob-5].
1. The New York situation has been described generally in CONGRESSIONAL BUDGET OFFICE, NEw YORK CITY'S FISCAL PROBLEM: ITS ORIGINS, POTENTIAL REPERCUSSIONS, AND SOME ALTERNATIVE POLICY RESPONSES (Background Paper No. 1, Oct. 10, 1975) , reprinted in full, Hearings on S. 1833 Hearings on S. , S. 1862 Hearings on S. , S. 2372 Hearings on S. , S. 2514 Hearings on S. and S. 2523 
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Commission has undertaken an investigation into sales of New York City's obligations, an investigation which the City has sued to curtail on constitutional grounds.' Legislation has been introduced in both the Senate and the House (but not adopted in either chamber) to require substantial issuers of municipal bonds to file extensive disclosure statements prior to issuing securities. 4 In response to the public concern in this area, the Municipal Finance Officers Association has distributed, in draft form, suggested disclosure standards for use by municipal issuers. ' This increased interest in full disclosure in municipal bond issues has focused new attention on the role of bond counsel. Certain SEC officials and some courts have expressed the view that discipline of lawyers holds a key to prevention of many securities misdeeds." Thus, it is not surprising that questions have been raised about bond counsel's responsibility for disclosure. Bond counsel have, in fact, been included as defendants in several recent SEC enforcement proceedings.' Bond counsel have begun to consider whether they may be required by federal law to undertake a "due diligence" type examination 8 to insure that there is proper disclosure of all material facts in bond issues for which they give an approving opinion. In light of this concern, this Article will consider the historical role of bond counsel, the possible legal bases for imposition of securities law responsibilities, and some of the practical problems which bond counsel are likely to face in this regard.
City, 4 FORDHAM URBAN L.J. 1 (1975) . See also Lodal, Improving Local Government Financial Information Systems, 1976 
THE ROLE OF BOND COUNSEL
The issuance of state and local governmental obligations is customarily accompanied by a favorable legal opinion of an individual or firm expert in municipal finance law, known as a bond counsel. It is, in fact, uncommon for any but very small issues of municipal bonds not to be accompanied by such an opinion. The role played by bond counsel is, however, frequently not fully understood. The services historically performed by bond counsel have differed considerably from the services of counsel in corporate financings. An understanding of the role of bond counsel is therefore essential to a consideration of the bond counsel's obligations under federal securities laws.
The unique character of the bond counsel's role derives from historical practice. Nineteenth century abuses in the incurring of local government debt led many states to impose stringent constitutional and statutory limitations on the power to incur governmental debt.' In a number of instances, courts actually relieved issuers from their obligations with regard to. improperly issued bonds by declaring the bonds void. ' o To protect against the unsettling possibility of purchasing void obligations, it became the practice for potential purchasers of municipal bonds to submit a copy of a transcript of the issuer's proceedings concerning the-bonds to an expert in municipal law for an opinion as to the binding character of the bonds." This "bond counsel" served essentially as an independent legal expert-not as the regular counsel for any of the parties to the transaction. The bond counsel's opinion was based on a review of the transcript and was limited to the validity of the debt instruments."a
The Scope of Representation
The current role of bond counsel still reflects these historical ante-9. For a classic examination of the early history of state and local debt and the needed development of debt limitations, see B. RATCHFORD, AMERICAN STATE DEBTS (1941) . An overview of current state constitutional and statutory debt limitations is presented in U.S. 44-53 (1976) . There are problems with these limitations, and their efficacy has been questioned. cedents. In most instances, bond counsel does not serve as a lawyer with overall transactional responsibility for any party. Rather, the bond counsel serves as a special counsel for the limited purpose of rendering an opinion as to the validity and tax-exempt character of the securities. 1 "
ADvisoRy COMMISSION ON INTERGOVERNMENTAL RELATIONS, UNDER-STANDING TE MARKET FOR STATE AND LOCAL DEBT
The situation is, of course, seldom this straightforward. Most commonly, the bond counsel is retained by the issuer. 4 Counsel customarily determines what matters must be included in the transcript and usually prepares a number of the more important of the transcript documents.' 5 In some cases, bond counsel may also provide the issuer with advice on financing alternatives and requirements. Each of these activities arises from the requirements of giving an approving legal opinion.
Sometimes, especially in negotiated sales of revenue bonds, bond counsel is retained not by the issuer but by an underwriter. In this situation, bond counsel may also serve as the underwriter's counsel with regard to all aspects of a bond transaction.'
The Opinion
The nature of the opinion rendered by bond counsel is also derived from historical practice. In general, the legal opinion is closely tailored to a well-established form, narrow in scope and restricted as to basis. The typical opinion states that the counsel has examined a certified copy of the transcript of proceedings authorizing the bonds as well as one of the executed bonds, and that, based on this examination, the lawyer is of the opinion that the securities are legal and binding obligations of the issuer. Where appropriate, the opinion will also designate any specific funds that have been pledged and state that interest on the obligations is presently exempt from federal income taxes.
13. Even within the bond counsel community, attorneys differ as to who is the bond counsel's client. Some hold that the client is the holder of the bonds, who presumably relies on the bond counsel's opinion in acquiring the bonds. Probably the more realistic and accurate view, however, is that the client is the party who retains and pays for the bond counsel's services.
14. See generally Guandolo, supra note 11, at 213. 15. The transcript in a municipal bond transaction generally includes copies of the bond proceedings, resolutions, ordinances, and election documents, if any, as well as certificates as to various facts. See Guandolo, supra note 11, at 209. In order to assure the satisfaction of legal requirements, bond counsel may draft the needed resolutions, ordinances, election documents and certificates for the issuer.
16. As will be seen, to the extent that bond counsel perform services beyond those directly related to their opinion-giving function, they will tend to encounter more difficult practical problems of securities law responsibility. See text accompanying notes 114-24 infra.
Bond counsel's opinion contrasts sharply with the customary legal opinion rendered in regulated sales of corporate securities. As noted previously, the opinion rendered on a municipal security is explicitly confined to an examination of the issuer's record of proceedings. This record consists of certified copies of the minutes and resolutions of the issuing governmental body-such as a city council-and of certificates as to various facts prepared by public officers. In contrast, legal opinions in corporate issues may state that they are "based upon such documents, records and matters of law as [counsel] have considered to be relevant."' 17 Unlike their corporate colleagues, bond counsel do not represent that they have gone beyond a formal review of the documents.
Not only is bond counsel's legal opinion narrowly based, its reach is also typically narrow. The scope of the opinion is normally limited to the legal validity of the obligations, the bondholders' claim upon funds pledged to their payment and the tax-exempt status of the bonds. Unlike the practice of many corporate counsel, bond counsel rarely participate in the drafting of the official statement (the sales document in municipal bond issues which performs roughly the same function as the offering circular and prospectus in issues of corporate securities), and their opinions do not normally cover the accuracy or completeness of the representations in the official statement.' 8 Again, this contrasts with the typical corporate opinion which may state that the form of the registration statement complies with statutory requirements and SEC rules and that, based upon conferences with the company's representatives, counsel does not believe that the prospectus contains any untrue statement of a material fact or omits any material fact necessary to make the prospectus not misleading.' 9 The role of bond counsel is therefore a limited one in most municipal bond transactions. Bond counsel do not represent parties to the transaction generally. Their opinion is based primarily on a transcript review and is narrowly drawn, covering only the validity of the security. 18. For tax-exempt industrial development bonds, bond counsel's legal opinion varies somewhat from the standard model. See notes 26-28 infra and accompanying text. Here, the bond counsel's opinion may be somewhat more extensive. The bond counsel may opine that the bonds are exempt from registration requirements under the 1933 Act. See note 47 infra. Bond counsel may also opine as to the accuracy of those portions of the offering circular which describe the bonds and the principal documents securing the bonds.
19. For a general discussion of the lawyer's opinion used in a typical SEC registered corporate security, see Cheek, supra note 17, at 207-15.
Unlike their corporate colleagues, bond counsel do not usually prepare the prospectus or opine as to its accuracy or completeness.
Involvement of Other Counsel
Given the limited role of bond counsel, it may seem surprising that the bond counsel's opinion is the only legal opinion which is delivered in many municipal issues. The issuer's regular attorney usually participates in the transaction and, for revenue bonds, may opine on title and other questions concerning security for the bonds. 2 0 But the issuer's counsel does not normally express any opinion as to the official statement's accuracy or sufficiency or as to the validity of the bonds. 2 Moreover, in the majority of municipal bond issues (other than for the industrial development revenue type of bonds), underwriters are not represented by outside counsel. 22 Presumably, the very low rate of municipal defaults, 23 the fact that municipal bond underwriters have not frequently been the targets of securities litigation, and the comparatively smaller profit spread in municipal issues 24 all lead underwriters to avoid the expense of outside counsel. While it is currently becoming somewhat more common for underwriters to obtain counsel in larger negotiated bond sales, this practice still remains less common than might be supposed. 26 It should be noted, however, that there is usually no lack of legal representation in municipal issues involving industrial development rev-20. See generally L. CHERMAK, supra note 12, at 63. 21. This is presumably because lawyers specializing in general municipal law are not usually regarded as having sufficient expertise in this area. Bond counsel expertise is concentrated in a relatively few law firms. In general, such firms are large and are clustered in regional financial centers. See Guandolo, supra note 11, at 214-16; DIRECTORY OF MUNICIPAL BOND DEALERs oF THE UNITED STATES (rev. ed. 1971). 22. It is not uncommon for underwriters to have staff counsel look over offering circulars, but their counsel does not typically undertake the kind of due diligence examination which would be conducted in a registered offering. 184-85 (1969); U.S. ADVISORY COMMISSION ON INTERcOVERNMENTAL RELATIONS, supra note 9, at 23-27. In the early 1970s, less than 0.4% of the total outstanding municipal indebtedness was in default.
See J. MAXWELL, FINANCING STATE AND LOCAL GOVERNMENTS
24. See J. MAXWELL, supra note 23, . While some may be surprised at the absence of legal opinions on securities law matters in such transactions, it may, in fact, make perfectly good sense in the majority of cases. In most public purpose (i.e., non-industrial development) municipal issues, the expertise of a lawyer is needed primarily for ascertaining the bond's validity. The financial consultant or underwriter may well be more knowledgeable about those matters which require disclosure. Given the very low rate of default in such municipal obligations, see note 23 supra, one may fairly question whether the extensive cost, borne by the taxpayers, of having counsel examine official statements for accuracy or completeness in thousands of smaller bond issues would in fact be worth the possible return in preventing investor loss. See also note 121 infra. enue bonds. 26 These are bonds issued by a governmental unit to finance a non-governmental project such as an industrial pollution control facility. Such bonds are payable, not from public funds, but from revenues derived from the company or institution for which the proceeds are utilized. 27 Here, in addition to bond counsel, lawyers for the issuer, the underlying obligor (the company or institution which is to provide the revenues) and the underwriters are all actively involved.
Because the security for these bonds depends not on the credit of the issuer but on the credit of the private underlying obligor and because of the obvious analogy to registered securities, underwriters generally find it prudent to undertake a due diligence investigation and to employ expert counsel on their behalf in these transactions. 28 
THE STATUTORY FRAMEWORK OF THE FEDERAL SECURITIES LAWS
The fact that bond counsel may be the only lawyers rendering any legal opinion in many municipal bond issues suggests the question of whether bond counsel are responsible, notwithstanding the limited nature of their services, for examining the accuracy and completeness of the representations in the selling documents. Obviously, the starting point for such consideration is the text of the federal securities laws. While municipal bond issues are generally exempt from all but the basic anti-fraud sections of the Securities Act of 1933 and the Securities Exchange Act of 1934, the regulatory framework established by these acts is instructive in considering the obligations of bond counsel. OF 1954, § 103(c) . In addition to its direct financial importance to the underlying obligor, the tax exemption has important securities law significance, since industrial development bonds are normally exempt from the registration requirements of the Securities Act of 1933 only if they are exempt from the federal income tax under section 103(c).
See generally
1933 Act § 3(a)(2), 15 U.S.C. § 77c(a)(2) (1970). Seenote47infra.
28. In some limited instances, section 12 of the 1933 Act, 15 U.S.C. § 771 (1970), may also be relevant in causing underwriters of industrial development issues to exercise due diligence. See note 47 infra. Also, see notes 35, 42-44 infra and accompanying text on the operation of section 12 and its due diligence requirement. [Vol. 1976 [Vol. :1205 The 1933 Act
DUKE LAW JOURNAL
The Securities Act of 1933 imposes substantial duties of full and fair disclosure on certain persons in connection with the issuance of regulated securities. This is accomplished principally by its registration statement and prospectus requirements. 2 " Under both statute and rule, the prospectus and the registration statement must contain detailed information about the issuer which is likely to be relevant to an investment decision. 0
The 1933 Act also provides for a carefully arranged pattern of civil remedies and penalties to protect the investor's right to disclosures which are not misleading. Section 11 of the Act 3 ' imposes strict liability on issuers of non-exempt securities 32 for material untruths in the registration statement, for failure to disclose certain required material facts, and for failure to disclose matters which are necessary to make the representations not misleading. Section 11 liability may also be imposed on underwriters of such securities and on certain company officers and directors or persons controlling the underwriter or the issuer. 3 3 Under certain circumstances, experts named with their consent in the registration statement are also subject to section 11 liability as to matters within their area of expertise. 34 In addition, section 12(2) § 77k (1970) . Since the purpose of this portion of the Article is only to describe the federal regulatory scheme generally, as it may be instructive for bond counsel, no detailed discussion of the precise scope and exact limitations of this right to recover is appropriate. It should be emphasized that the liability provisions of section 11 are sophisticated; they represent careful congressional compromise and do not yield to simplifications. See H.R. REP. No. 152, 73d Cong., 1st Sess. 26-27 (Conference Report 1933) . Compare S. REP. No. 47, 73d Cong., 1st Sess. 4-6 (1933) , with H.R. No. 85, 73d Cong., 1st Sess. 9-10 (1933 Sections 11 and 12 establish so-called "due diligence" defenses to the liability of persons other than the issuer (who under section 11 is an absolute guarantor of the material accuracy of the registration statement).
7
The precise language of the defense is important. Under section 11, such a defendant is not liable as to most matters if it is shown that the defendant "after reasonable investigation, had reasonable ground to believe, and did believe," that the challenged statements in the registration statement were true and that no material omission was made.
38
The standard is different, however, as to representations expertised by others or statements which purport to be made by public officials or to be copied or extracted from an official public document. 39 In these cases, there is no requirement of "reasonable investigation." Rather, the defendant need only show that "he had no reasonable grounds to believe and did not believe" that the representations were untrue or misleading because of a material omission, 40 or, in the case of an official document, that the material was not fairly presented.
41
This distinction between types of due diligence defenses under section 11 is important to an understanding of bond counsel's securities be liable for the accuracy of the registration statement are determined by 1933 Act § 6, 15 U.S.C. § 77f (1970), which identifies specific parties, including the issuer and its chief financial and executive officers, who must sign the registration statement.
35. 15 U.S.C. § 771(2) (1970). 36. See note 43 infra and accompanying text. 37. Section 11 of the 1933 Act makes its due diligence defenses available to any person "other than the issuer." 1933 Act § 11(b), 15 U.S.C. § 77k(b) (1970) . The issuer is therefore strictly liable for any injury caused by a material misstatement or omission in the registration statement.
A due diligence defense is available to the issuer under section 12, however, which provides that a seller can avoid liability by proving "that he did not know, and in the exercise of reasonable care could not have known, of such untruth or omission." 15 U.S.C. § 771(2) (1970). Nevertheless, it should be noted that in many cases the issuer can be held strictly liable for misstatements or omissions in the prospectus since the bulk of its information will also be included in the registration statement. See 1933 Act § 7, Schedule A, 15 U.S.C. § 77g, 77aa (1970) . law responsibilities. In the case of public documents and statements made by public officials, there is no requirement of a reasonable investigation in order to establish the defense. Rather, there is only the requirement that one not have reason to believe that the representation in question is false. Since the typical bond counsel opinion is based on public official documents and statements which give rise to a lesser duty of care under the section 11 due diligence defense, it would be highly surprising were the provision of the 1933 Act used, by analogy, to require bond counsel to conduct a further "reasonable investigation."
Where Congress wished to impose duties of investigation as a condition of a defense, it did so in an express and limited fashion. Its failure to impose such duties with respect to public official documents is therefore relevant in considering the duties of bond counsel. The "due diligence" defense under section 12(2) is phrased somewhat differently. To establish the defense here, the burden is on the seller to show that it did not know and "in the exercise of reasonable care could not have known of the untruth or omission." 42 Section 12 should not pose a substantial threat of liability to counsel since it imposes liability only on the seller of a security. Under current case law, a lawyer who does nothing more than perform legal services is not a seller within the meaning of section 12. An attorney who undertakes more than the performance of legal services in connection with a securities transaction and actually begins to assist in the sale may be exposed to the argument that he too is a seller and may be held to answer for such further, non-legal services as he performed. See notes 101-14 infra and accompanying text.
A lawyer may also be subject to certain liabilities for statements in his or her opinion when the opinion is included in a registration statement with the lawyer's consent. Under section 11 (a) (4), the liability of experts applies to:
any person whose profession gives authority to a statement made by him, who has with his consent been named as having prepared or certified any part of the registration statement . . . with respect to the statement in such registration statement . . . which purports to have been prepared or certified by him. 15 U.S.C. § 77k(a) (4) (1970). Since Schedule A, id. § 77aa, requires that a registration statement contain "a copy of the opinion or opinions of counsel in respect to the legality of the issue" and section 7, id. § 77g, is understood to require that counsel issuing the opinion consent to being named in the registration statement and to the use of the opinion letter, the lawyer may well be subject to expert status with respect to the accuracy of an opinion letter included in the registration statement. This liability as to expertised matters would, of course, be subject to the due diligence defense. See note 40 supra and accompanying text.
Counsel can best protect themselves from section 11 liability by careful drafting of their opinions. The opinion required of counsel under Schedule A and section 7 can be carefully drawn and narrow in application. However, attorneys have not always done so Finally, it must be kept in mind that the due diligence provisions of sections 11 and 12 are defenses to causes of action which are explicitly authorized by the Act. These sections do not make it unlawful not to make a reasonable investigation or not to use due diligence. In fact, persons subject to the requirements of the 1933 Act could completely ignore the contents of a registration statement, and if by chance it should contain no untrue statements or omissions of required material fact, such persons would not have violated sections 11 or 12 or breached any duty under those sections. 4 Under the 1933 Act, then, the lawyer performing legal services and not acting as a principal in a transaction may be subject to liability only as an expert and only as to the legal opinion which is used in the registration statement. It has been held that a lawyer is not an "expert" as to a prospectus as a result of having participated in its drafting. 44. It should be emphasized that section 11 does not prohibit every omission of a material fact nor every untrue statement in a registration statement. The language is quite specific:
In case any part of the registration statement, when such part became effective, contained an untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary to make the statements therein not misleading .... An untrue statement will expose an individual to liability only if it concerns a material fact. And only omissions of material facts which are either required to be stated (i.e., under the provisions of Schedule A, 15 U.S.C. § 77aa (1970), or the applicable SEC regulation), or necessary to make the registration statement not misleading are actionable. Furthermore, to be entirely accurate, section 11 does not prohibit such statements, but only provides a cause of action for one who purchases a security pursuant to a registration statement which is materially false or misleading. The prohibition of such statements is included in section 24 of the 1933 Act, 15 U.S.C. § 77x (1970), which provides criminal penalties for "any person who willfully, in a registration statement filed under this title, makes any untrue statement of a material fact or omits to state any material fact required to be stated therein or necessary to make statements therein not misleading ...... It is interesting that the only prohibition of such statements in a registration statement is phrased in terms of "willful" conduct; such language certainly does not support the theory that there is an independent duty of due care on which liability can be based.
45 Certain municipal securities in the nature of industrial development bonds may still not be exempt from the registration and prospectus requirements of the 1933 Act. Under SEC Rule 131, 17 C.F.R. § 230.131 (1976), municipal obligations which are payable from funds obtained in payment for property or money used in an industrial or commercial enterprise shall also be considered to be a separate security of the underlying obligor (i.e., the commercial/industrial enterprise). Unless they qualify for a tax exemption as industrial development bonds under sections 103(c)(4) or (6) of the tax code, INT. REv. CoDE oF 1954, § § 103(c) (4), (6), such separate securities may be non-exempt under the 1933 Act and subject to the provisions of sections 11 and 12. See 1933 Act § 3(a)(2), 15 U.S.C. § 77c(a) (2) (1970) .
Even if the industrial development bond can qualify for some other section 3 exemption, the underlying obligor and underwriter are unlikely to be satisfied without opinion from independent counsel. Section 12 liability may still be possible inasmuch as that section applies to all exempt securities other than those specifically exempted under section 3(a)(2) of the 1933 Act.
Because of the complexity of these tax and securities law provisions and regulations which control industrial development bonds, underwriters and the underlying obligors will frequently obtain independent counsel in such transactions. scheme or artifice to defraud; he or she may not obtain money from a purchaser by untrue statements of a material fact or by a failure to state a material fact which is necessary to make other statements not misleading; and he or she may not engage in any transaction, practice, or course of business which would operate to defraud a purchaser. 5 0 While authority is mixed on whether section 17 can be used to support a private action for damages, 5 it seems clear that this section may be used to subject bond counsel to SEC enforcement or disbarment proceedings for improprieties in offers or sales of securities. 2 Thus, with only section 17 applicable to municipal bonds, the 1933 Act imposes no explicit duties on bond counsel. Nor are any extensive duties to be inferred by analogy to provisions for registered securities.
The 1934 (1970) , the "anti-tipster sheet" provision, also applies to sales of municipal securities. This provision prohibits touting a security for a fee without disclosing that the publisher has been paid to do so. This section has not been the source of much reported litigation and, in any case, has little relevance to any problem bond counsel might be expected to face. See H.R. REP. No. 85, 73d Cong., 1st Sess. 24 (1933) .
51. See note 55 infra and cases cited therein. At least in theory, the Securities Exchange Act and all its provisions should have little application to bond counsel. The 1934 Act was really not intended to regulate the issuance of securities. Rather, the Act was intended primarily to regulate secondary trading in issued securities, exchanges, brokers and dealers. Because bond counsel performs services in connection with the issuance of the municipal security, and not its subsequent trading, the 1934 Act should not, in theory, be a significant repository of duties with respect to him. Yet courts rarely, if ever, seem to consider the limited purpose of the 1934 Act as limiting the provisions of section 10 (and rule lOb-5 adopted thereunder).
Recently, however, in Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) , the Supreme Court expressly recognized the intended relation between the two securities acts:
The Securities Act of 1933 . . . was designed to provide investors with full disclosure of material information concerning public offerings of securities in commerce, to protect investors against fraud and, through the imposition of to section 17 of the 1933 Act in prohibiting fraudulent practices. 5 Rule 1Ob-5 applies more broadly, however, not simply to any offer or sale but "in connection with the purchase or sale of any security." Since section 10(b) and rule lOb-5 have been held to give rise to a private S. 723 (1975) , the Supreme Court, on its own initiative, expressly recognized the existence of the argument that the 1933 Act's remedies may be exclusive, but declined to rule on it. Id. at 733-34 n.6.
Even if the exclusivity of 1933 Act civil remedies is ultimately accepted, its applicability to municipal security transactions would be in doubt because such securities are not regulated by the 1933 Act, and hence no express remedies exist with respect to such securities.
55. The similarity between section 17 of the 1933 Act and rule lOb-5 is, at first reading, striking. Section 17 provides:
(a) It shall be unlawful for any person in the offer or sale of any securities by the use of any means or instruments of transportation or communication in interstate commerce or by the use of the mails, directly or indirectly-
(1) to employ any device, scheme or artifice to defraud, or (2) to obtain money or property by means of any untrue statement of a material fact or any omission to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading, or (3) to engage in any transaction, practice, or course of business which operates or would operate as a fraud or deceit upon the purchaser. Rule lob-5 reads as follows:
It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange, (I) to employ any device, scheme, or artifice to defraud, (2) to make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading, or (3) to engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any person, in connection with the purchase or sale of any security. So great is the similarity that some courts have erroneously concluded that there is an identity between the two for purposes of testing the existence and scope of an implied private remedy. See, e.g., S. REP. No. 792, 73d Cong., 1st Sess. 5-6 (1934) . Nevertheless, cause of action for damages 5 " and since they have been held to apply to the various participants in connection with securities transactions," this section and rule become a primary source of possible imposition of securities law duties on bond counsel.
As will be shown, however, the text of section 10(b) and rule 10b-5 are directed simply at prohibiting fraud or misleading representations. They impose no requirement of reasonable investigation such as is required to establish the due diligence defense. 723, 733-34 n.6 (1975) .
The Securities Reform
The two sections also contain an important difference in wording. Section 17 applies to the "offer or sale" of a security. Although an actual sale is not necessary, only actions by the seller are prohibited. Rule lOb-5, on the contrary, prohibits similar behavior, but "in connection with the purchase or sale" of a security. Thus, while both buyer and seller are within the scope of rule lOb-5, there must be an actual purchase or sale in order to have the rule apply. Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723 (1975 The 1975 legislation was specifically amended on the floor of the Senate, however, to prohibit both the SEC and the Rulemaking Board from requiring any issuer of municipal securities, either directly or indirectly through a purchaser, to file any application, report or document with the SEC or the Board prior to a sale of securities. 6 0 Under the second provision of this so-called Tower Amendment, the Municipal Securities Rulemaking Board is without power to require issuers to provide any information at any time to the Board or to purchasers."' The SEC, however, has implicit authority to request information from an issuer after its issue is completed. 62 The Board may also require brokers or dealers, at any time, to file or provide purchasers with documents or information which are available from a source other than the issuer." 3 While the Board is empowered to promulgate rules regulating a variety of broker-dealer activities," 4 neither it nor the SEC has established any disclosure requirements for municipal securities official statements.
Thus, the Tower Amendment has not led to substantial changes in the law applicable to municipal issuers or bond counsel. Section 17(a) of the 1933 Act and section 10(b) of the 1934 Act still apply to municipal bond sales. While neither the SEC nor the Board may require a municipality to provide any information about its securities prior to their sale, participants in municipal issues remain prohibited from making false or misleading representations, or from omitting information needed to make representations not misleading. At most, the SEC's asserted power to request information from municipal issuers after their sale may facilitate prosecution of anti-fraud proceedings. 5 
SEC Enforcement Powers
One final aspect of federal regulation which deserves special men- 65. There are a variety of proposals presently before Congress which would increase the powers of the Commission and/or Rulemaking Board, change the applicability of the 1933 Act to municipal securities, and/or legislate special disclosure provisions for municipals. These proposals are discussed in Comment, supra note 3, at 1274-88. See note 3 supra for cases contesting the SEC's investigatory power as to political subdivisions. tion is the broad discretionary investigative and enforcement powers of the SEC. Under both the 1933 and 1934 Acts, the SEC may begin investigations whenever it believes that the securities laws or regulations have been or are about to be violated. 6 The SEC has further discretion to seek to enjoin persons believed to be violating or about to violate the securities laws. 67 The substantial enforcement power of the SEC, and the apparent willingness of many courts to require less than exacting standards in such enforcement proceedings, 8 is a source of major concern to participants in security transactions. This concern is particularly acute for lawyers since the mere initiation of such an action may be very damaging to professional reputation. Moreover, under SEC rules of practice, a lawyer may be suspended from practice before the Commission when the SEC finds that he or she has violated or has willfully aided or abetted a violation of the securities laws or regulations. 69 Bond counsel are subject to SEC scrutiny under the anti-fraud provisions of section 17, section 10 and rule 1Ob-5. 7°T he focus, then, for consideration of the application to bond counsel of either possible civil liability or of the enforcement powers of the SEC must be on the anti-fraud provisions of the statutes. The judicial and administrative interpretation given these provisions requires careful review, and it is to this problem that we now turn our attention. Each provision has generated enormous differences over its meaning. While prohibiting misrepresentations, these provisions do not explicitly prescribe any standard of culpability. Such a standard, of course, is crucial to the question of the exposure of bond counsel.
The Standard of Liability: Ernst & Ernst v. Hochfelder
Until recently, there had been nearly total disagreement among the circuits concerning the standard of liability to be applied in actions brought under rule lOb-5. The standard had ranged from "intentional" conduct to "negligent" conduct and had included a "flexible" standard to be applied on a case-by-case basis. 724, 730 (9th Cir. 1974) , and ruled that there was no fixed standard, but rather a flexible standard which would depend upon the facts of each case. For the most part, commentators were, if anything, less illuminating than the courts in discussing the scienter question, with the exception of Bucklo, Scienter and Rule 10b-5, 67 Nw. U.L. REv. 562 (1972) , which exposed the divergence between courts' purported application of a negligence standard and the actual scienter each court was finding. In January of 1974, SEC Commissioner A.A. Sommer, Jr. alarmed many practitioners with a speech which predicted far-reaching due diligence responsibilities for the attorney on the basis of interpretations of the anti-fraud provisions. See Sommer, supra note 6. enth Circuit had ruled that a claim for relief had been stated under rule lOb-5 against an accounting firm where it was alleged that but for a negligently performed audit, the accountants would have discovered evidence leading to exposure of a fraud being consciously perpetrated by the president of a brokerage house on his customers. 7 5 Plaintiffs had never claimed that Ernst & Ernst actually knew of the fraud or knowingly acted to facilitate it. The Supreme Court reversed the Seventh Circuit, holding that no private action for money damages would lie in the absence of an allegation of scienter 7 --"a mental state embracing intent to deceive, manipulate or defraud." 77 The Hochfelder Court also interpreted "manipulation" very narrowly as connoting "intentional or willful conduct designed to deceive or defraud investors by controlling or artificially affecting the price of securities. '78 The importance of this decision cannot be overemphasized. Hochfelder firmly rejects an expansive view of rule lOb-5. Significantly, in reaching its decision, the Court started with and relied heavily upon the actual wording of both the section and the rule. 79 Equally important, the Court buttressed its decision by construing the 1933 and 1934 Acts together and by resort to available legislative history, both of which strongly weighed against a negligence standard. 0
In Hochfelder, the Court explicitly declined to consider and decide three important issues related to the scienter requirement. First, the Court noted that its disposition of the case made it unnecessary "to consider whether civil liability for aiding and abetting is appropriate under the section and the rule."' ' 8 Second, the Court declined to decide whether "in some circumstances, reckless behavior is sufficient for civil liability under § 10(b) and Rule lOb-5. ' 2 Finally, the Court reserved the issue of "whether scienter is a necessary element in an action for injunctive relief under § 10(b) and Rule 1Ob-5.1 8 3
The concept of aiding and abetting, a curious form of secondary liability, is derived from judicial construction of rule lOb-5. Neither the language nor the legislative history of either securities act describes 
Id.
"aiding and abetting" as giving rise to a private action. 989 (1970) . The concept, as applied by the district court and accepted by the court of appeals, was apparently borrowed from the RESTATEMENT OF TORTs § 876 (1939) . See Ruder, supra note 84, at 620. The concept also has a criminal law counterpart. See 18 U.S.C. § 2(a) (1970) (making an aider and abettor punishable as a principal under federal criminal law).
86. Woodward v. Metro Bank, 522 F.2d 84, 97 (5th Cir. 1975) . Woodward contains the best discussion of aiding and abetting to be found in a judicial opinion. This case is indicative of an unfortunate tendency, which has become all too prevalent, to proceed on speculative assumptions, in the absence of a sound factual foundation, against professional men as aiders and abettors, for the supposed in terrorem effect thereof due to the potentially coercive impact of such a suit on their professional status and reputation. Id. at 789. There has been disagreement among the lower courts concerning the application of theories of aiding and abetting in both civil actions and SEC injunction proceedings. 8 9 Hochfelder, however, should abate this controversy. If, as Hochfelder held, money damages lie only for willful violations of the rule, it would hardly seem that one whose liability is premised on aiding and abetting could be held liable for damages under a less stringent scienter standard. Liability for an aiding and abetting violation should only exist, if at all, where the alleged aider and abettor had actual knowledge of a violation and knowingly provided substantial assistance in its perpetration. The curiousness of requiring aiding and abetting allegations to meet this standard lies in the fact that any such conduct will in and of itself directly violate rule lOb-5. It is difficult to hypothesize a situation where all three elements are satisfied without simultaneously hypothesizing an independent violation of one of the anti-fraud provisions of the rule. Indeed, it is possible that the Court's specific refusal to consider aiding and abetting as a cause of action reflects its belief that the aiding and abetting theory is misplaced in rule lOb-5 or section 17 securities litigation.
Of particular interest to bond counsel is the possible application of a "reckless" or "wanton" standard to allegations that an attorney aided and abetted a securities violation by performing legal services.9 0 Whenever an attorney's services are deemed necessary for the completion of a securities transaction, performance of those services may satisfy the substantial assistance element for aiding and abetting if a securities violation occurs in connection with the transaction. In such an 89. Compare SEC v. Coffey, 493 F.2d 1304 , 1316 (6th Cir. 1974 ) cert. denied, 420 U.S. 908 (1975 (requiring that an aider and abettor have "general awareness that his role was part of an overall activity that was improper"), with Woodward v. Metro Bank, 522 F.2d 84, 97 (5th Cir. 1975 ) (requiring actual knowledge of the violation and knowing and substantial assistance in its perpetration).
The criteria for aiding and abetting liability in the context of a civil damage action may differ from those applied in an SEC enforcement proceeding. See notes 97-98 infra and accompanying text. See, e.g., SEC v. World Radio Mission, Inc. 90. However, because the concept of "reckless" or "wanton" manipulation or contrivance is as bizarre as "negligent" manipulation or contrivance, cf. Hochielder, 425 U.S. at 214, consistency with the decision suggests that the Court should reject any allegation short of intentional violation as constituting a cause of action under rule 10b-5. Vol. 1976 Vol. :1205 event, the only significant issue left to be resolved would be the state of mind of the attorney. Use of a "wanton" or "reckless" standard might expose the attorney to liability for performing legal services even though he or she knew nothing of the fraud. Under such an aiding and abetting standard, a lawyer could incur liability for conduct which is legal in and of itself-the issuance of a truthful opinion letter, for example-if done in connection with a fraudulent securities transaction, even though the attorney was in fact unaware of the fraud. By refusing to decide whether allegations of reckless or wanton conduct are sufficient to state a cause of action under rule 10b-5, the Supreme Court failed to eliminate judicial second-guessing of participants in security offerings. As long as liability for money damages may be predicated on conduct that is short of intentional, the courts will be forced to continue to permit juries to engage in "should have been" or "could have been" reasoning.
Even this approach to aiding and abetting, however, would not appear to impose general duties of investigation upon the attorney. Rather, the attorney would be exposed to liability only after recklessly or wantonly disregarding indications of fraud which arose in connection with the performance of legal services and continuing to assist in the fraudulent transaction. There is no indication that a duty to investigate the total securities transaction to determine its soundness would be imposed. Indeed, such a rule would directly conflict with the 1933 Act's careful limitations on liability."
The question of what constitutes reckless conduct has not yet been settled. One possible approach might employ an analogy from the libel decisions, an area of the law which is also concerned with the dissemination of false or misleading information. Under the current case law, a person is held to have acted with "reckless" disregard for the truth if he publishes defamatory matter under circumstances indicating its probable falsity." 2 According to the Supreme Court, this standard of reckless conduct is not measured by whether a reasonably prudent man would have published, or would have investigated before publishing. There must be sufficient evidence to permit the conclusion that the defendant in fact entertained serious doubts as to the truth of his publication.
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Recklessness is not to be inferred unless the allegations at issue "are so inherently improbable that only a reckless man would put them into circulation." 4 There ought to be "obvious reasons to doubt the veracity of the informant or the accuracy of his reports." 9 5 Similarly, in the securities law context, an individual should not be held liable for reckless conduct unless he discloses information which is "so inherently improbable that only a reckless man would put [it] in circulation." 9 Unless a purchaser can point to obvious reasons for an individual to have entertained serious doubts about the accuracy of information disclosed in connection with a securities sale, that individual should not be held responsible under rule 1Ob-5. Finally, regardless of the outcome of the preceding two issues in connection with civil remedies implied under rule 10b-5, the Supreme Court has yet to establish a standard of fault for SEC enforcement proceedings. There is an impressive line of authority which holds that a party may be enjoined on account of negligent violations of rule lOb-5 or section 17.11 Since the Hochfelder decision, at least three federal courts have differed over the standard of fault to be applied in an injunctive proceeding by the SEC. 98 While the maintenance of separate and distinct requirements for actions for money damages and injunctive proceedings would be more of an exercise in legerdemain than logic, participants in securities transactions must recognize that this anomalous situation is presently possible. The specific relevance of the conflicting pre-Hochfelder case law for the question of lawyers' liability is discussed in detail below. 9 While its holding that an action for money damages will not lie under rule 10b-5 in the absence of an allegation of an intentional violation is extremely important, Hochfelder does not appear to have any direct effect on previous decisions concerning the duties of lawyers un-94. Id. at 732. 95. Id. 96. A similar analogy is appropriate to the recklessness standard in the aiding and abetting context. An individual should not be held liable for reckless aiding and abetting unless he acts in the face of a situation which is so likely to involve fraud that only a reckless person would have facilitated its perpetration. der the anti-fraud sections of the securities laws. There have been few reported cases in which an attorney was named as defendant to a private action for damages brought solely under rule 1Ob-5 or section 17;100 there does not appear to be any reported decision in which an attorney was ultimately held liable for money damages in a private action under rule 10b-5 or section 17. Thus, despite all the pre-Hochfelder dicta and professional commentary on the expanding duties of the attorney under the anti-fraud provisions, the much-heralded expansion never achieved formal judicial sanction. In fact, the Hochfelder decision may be construed as an implicit affirmation by the Supreme Court of those decisions which refused to hold the lawyer answerable in a private action brought under the anti-fraud provisions.
The Standard for SEC Enforcement Proceedings
The attorney's liability in connection with the issuance of securities has been developed more thoroughly in the context of SEC enforcement proceedings. 101 Because the Hochfelder Court did not establish a standard of liability for section 17 injunction proceedings, this body of law retains precedential value. The leading case discussing the attorney's liability in this context is SEC v. Spectrum, Ltd., 1 0 2 in which the Second Circuit held that an attorney may be enjoined for negligent violation of section 17 and rule lOb-5. According to the court, "the public trust demands more of its legal advisers than 'customary' activities which prove to be careless.' 0 3 In order to enforce this standard against securities counsel, the Second Circuit suggested that the SEC can seek to enjoin an attorney for the misleading use of an opinion letter unless the lawyer can establish that he or she exercised due care in providing the letter. Although the court's imposition of a negligence standard on the attorney may seem threatening to the bar, it should be emphasized that the duty imposed is narrowly drawn:
100. See Katz v. Amos Treat & Co., 411 F.2d 1046 (2d Cir. 1969 Keene Corp. v. Weber, 394 F. Supp. 787 (S.D.N.Y. 1975); Black & Co. v. Nova-Tech, Inc., 333 F. Supp. 468 (D. Ore. 1971); Lanza v. Drexel & Co., 271 F. Supp. 684 (S.D.N.Y. 1970 ), aff'd, 479 F.2d 1277 (2d Cir. 1973 Nicewarner v. Bleavins, 244 F. Supp. 261 (D. Colo. 1965) . No civil action under rule lOb-5 has been found which has proceeded to judgment against attorneys who did no more than perform legal services.
101 105. Intimately connected with the section 17 or rule lob-5 injunction is the issue of the propriety of injunctive relief. In other words, does the allegation of the violation in the complaint raise sufficient likelihood of future violation to justify issuing the injunction? If there is not sufficient basis to believe that an injunction is necessary, it would seem appropriate to dismiss the complaint even though a hearing on the merits of the charge is never reached. See SEC v. National Student Marketing Corp., 402 F. Supp. 641, 651-52 (D.D.C. 1975) :
The ultimate question then presented is whether defendant's past conduct indicates that there is a reasonable likelihood that the wrong will be repeated. Neither the voluntary discontinuance of the activity, nor a declaration of an intention to comply with the law in the future will preclude an injunction. The Court must evaluate the sincerity of the defendant's assurances that he will not again transgress. The fact that the defendant maintains his innocence is a factor pointing to the need for an injunction. On the other hand, the detrimental consequences that may flow to an attorney as a result of an injunction and his subjective good faith in relying on the state of law as he then perceived it are factors which militate against the grant of injunctive relief. Where the only basis for a claim of violation of the law is negligent conduct, it would seem that the need for injunctive relief is the weakest. On the other hand, the more deliberate the conduct, or the more frequent the violations, the greater the need for injunctive relief. See also SEC v. Frank, 388 F.2d 486, 490-93 (2d Cir. 1968 ney had prepared essentially all of the papers effecting the transaction, he could not ignore what he had learned when issuing his opinion letter later on:
[T]his Court rejects the proposition that a member of the bar can seek refuge behind a legal technicality, elevating form over substance, when he is party to and familiar with the circumstances which indicate that an illusory transaction is being undertaken which could be utilized to mislead third parties. [The lawyer's] focus on the narrow legal questions on which he opined is unrealistic in view of his participation in the total transaction which obviously had the possibility for misleading outsiders. 1 08
In other cases, lawyers have been enjoined after having issued false statements while aware of facts which made it apparent that the statements made were without basis. 10 9
The common denominator in these SEC enforcement decisions is an attorney's issuance of a statement which, in light of the facts as he or she knows them, simply is not justified. The duty imposed by these decisions is a limited'one. The attorney may not, in performing legal services, make a statement which is without basis in the context of the known facts. No case imposes a general duty to investigate the conduct of other parties to the transaction. But when, as a consequence of performing legal services, the lawyer becomes aware of facts which apparently contradict the premises underlying his or her conclusions, continued adherence to those conclusions without investigation into the apparent contradiction may expose the lawyer to enforcement proceedings. It is also interesting to note that although these *decisions may speak of imposing liability under a negligence standard, the actionable conduct in each case went far beyond negligence and arguably was deliberate or intentional. No enforcement case extends the attorney's duty beyond responsibility for matters relevant to his or her own work. Even where negligence is considered to be the proper standard, it is applicable only to the lawyer's handiwork; the anti-fraud provisions have not been used to impose responsibility for the accuracy of statements of others, at least where the lawyer is not actually on notice of their falsity. In this respect, the lawyer's duties under rule 1Ob-5 and section 17 are similar to those under section 11 involving the accuracy of the registration statement. In neither case does the attorney assume duties with respect to anything other than his or her own work.
That the anti-fraud provisions impose no general affirmative duty of diligence upon an attorney in connection with a securities issuance is given additional support by the Supreme Court's post-Hochfelder vacation and remand of the lower court's judgment in Sanders v. John Nuveen & Co."' In that case, the Seventh Circuit had ruled that "an underwriter of short term commercial paper, who acted in the mistaken, but honest belief that the financial statements prepared by the certified public accountants correctly represented the condition of the issuer is liable to its customers for losses sustained as a result of the issuer's default.""' Without citing any statutory language to support its conclusion, the court of appeals reasoned that: "The underwriter is under a duty to make at least some investigation directed at the question whether the ever present possibility of fraud is in fact a reality. Under Hochfelder, the failure to investigate another's actions or statements in the transaction, without more, is neutral conduct. The decision not to investigate becomes significant only when the putative investigator knows of fraudulent activity or of a misstatement or omission of a necessary material fact. In such a case the decision not to investigate but to conceal can itself become a direct violation of rule 10b-5(1) or (3). In short, the result in Sanders is strong authority for the proposition that rule 10b-5 does not itself impose a "due diligence" requirement.
Cases Involving Bond Counsel
Very little authority directly discusses the obligations of bond counsel under the securities laws. There appear to be no reported ju- dicial decisions on point. Several SEC enforcement proceedings have named bond counsel but none contains substantial discussion of the legal theories. The most significant case concerned a Kentucky lawyer who, according to the SEC release, had not only served as bond counsel but had assumed principal legal responsibilities for reviewing the prospectus in a municipal issue.
1 4 The case, brought by the SEC in an attorney disciplinary proceeding, was settled by a consent judgment. 115 The SEC had found that the lawyer "willfully aided and abetted" violations of section 17(a) of the 1933 Act and section 10(b) of the 1934 Act because the lawyer, on the basis of information actually in his possession, "should have known, if he did not know, that the prospectus omitted material facts."" 6 The SEC's order would seem to have derived from the lawyer's additional undertaking to review the prospectus and the fact that he was fairly on notice as to misleading statements. It does not stand for the proposition that bond counsel generally has the duty to conduct a thorough investigation into the accuracy of all statements made in the offering circular.
It is interesting to note the curative steps which the lawyer's firm was required to take under the consent order. Among other matters, it was required to . ..undertake an appropriate investigation in connection with acting as bond counsel including, among other things, obtaining independently audited financial statements and inquiring into the background of the various parties connected with the offering . . . [and to] require that it receive independently audited financial statements, representations from appropriate interested persons concerning the accuracy and completeness of the statements about them in any offering circulars, and a statement from counsel for any lessee or guarantor that such counsel has reviewed the offering circular and is aware of no inaccuracies therein.1 17 While this order clearly places the firm in the position of having to take affirmative steps to avoid involvement in fraudulent deals, it is noteworthy that the order does not require the firm to undertake a full examination of the accuracy of official statements similar to the examination of prospectuses undertaken in registered offerings. 
Id.
During 1976 the SEC has named bond counsel as defendants in two enforcement actions. It does not appear that any judgment concerning bond counsel has been entered in either of these cases. The accusations against bond counsel in these cases do not appear to be based on failure to undertake a due diligence examination as to facts stated in the official statement. In one involving fraudulent diversion of bond proceeds, the bond counsel was charged with rendering a negligently false opinion as to taxability and knowingly giving the issuer and a trustee incorrect advice concerning their duties to bondholders. 1 18 In the other, the bond counsel is alleged to have made misrepresentations concerning his investigation of the validity of the issue and the basis of his legal opinion." 9 In sum then, it would appear that not even an expansive reading of the cases under the anti-fraud sections would impose a general duty on bond counsel to examine the accuracy or completeness of the various representations in the official statement. On the other hand, if bond counsel should have actual notice of misleading statements in an official statement, continued participation as bond counsel could well constitute either a direct violation of rule 10b-5 or aiding and abetting another's violation.
Less certain of resolution is the situation in which bond counsel has neither actual notice of any misleading representation nor intention to deceive, but is, nonetheless, assertedly "on notice" of a violation. Under Hochfelder, the only possible private civil action under rule 10b-5 could arise when the defendant was reckless or wanton in disregarding actual evidence of a deceptive scheme or misleading representation. But if the negligence rule in Spectrum should prevail for SEC enforcement actions, bond counsel could face an aiding and abetting claim premised on negligent performance of their services. Such a claim, however, would still have to be based on negligence in performing the services undertaken, and not on the general failure of bond counsel to conduct a due diligence investigation of the official statement.
DUTIES IN PRACTICAL SITUATIONS
The remaining portion of this Article will examine, in practical terms, the effect of Hochfelder and existing enforcement cases on municipal bond counsel's responsibilities and potential liabilities under the federal securities laws. While it may be concluded that bond counsel are not required to conduct a general investigation of the facts underlying the representations in the official statement (the sales'document used in municipal bond issues), 2 ' difficult practical questions remain as to when bond counsel may be said to be placed "on notice" of securities law violations. If on notice, counsel may be in risk of an aiding and abetting violation under Spectrum if they give an approving opinion.
Two aspects of the problem deserve particular emphasis: the questions of what circumstances fairly put bond counsel on notice of a violation, and whether bond counsel is automatically on notice as to certain representations contained in the official statement.
What Circumstances Place Bond Counsel on Notice of Violations?
Two common situations illustrate problems that are likely to be faced by bond counsel. In one case, the bond counsel has no knowledge of any fraudulent scheme or of any misleading material representations in the official statement. Nonetheless, the bond counsel does not have reason to believe either that any lawyer expert in such matters has examined the official statement or that the underwriter has made a due diligence examination. While the reverse situation-where knowledgeable underwriter's counsel is involved-may be more comforting, it would still seem inappropriate that bond counsel should be placed "on notice" for failing to require that a knowledgeable lawyer conduct a thorough due diligence investigation. Even in registered financings, there is no statutory obligation that any lawyer do more than give an opinion as to the legality of the securities. Failure to require reasonable investigation of an official statement by outside lawyers or by the purchaser is not in itself a securities violation. There is a violation only if the official statement is in fact misleading. Unless there is some evidence that the statement is misleading, bond counsel has no obligation to conduct or procure a reasonable investigation.
A somewhat more difficult and not wholly uncommon situation arises when the bond counsel knows of no misleading statements in the official statement but, as a knowledgeable securities lawyer, would become aware upon review that the statement is less thorough than is cus-tomary. Once again, however, bond counsel should not be considered as being on notice of any possible violation. It is not a violation for an official statement to be brief or even to omit important matters unless such omissions make the statement misleading. To be on notice of a violation, counsel must be on notice of either the falsity of the representations or the omission of facts needed to make the representations not misleading. It is not sufficient simply to know that potentially relevant facts are omitted.
These two examples are very important in determining the extent of bond counsel's responsibility. If bond counsel were to be on notice of violations simply because certain other parties did not investigate thoroughly or because disclosure was less thorough than customary, they would be required in nearly every issue to insure that the disclosure at least met their own standards of completeness and that it had been subjected to expert legal review. This would make bond counsel generally responsible for the official statement. Whether or not this is good public policy, and it may well be that it is not,"'' it is not mandated by the federal statutes or the present case law.
The Official Statement
There would appear to be certain aspects of the official statement for which bond counsel may quite arguably be held to be on notice of material misstatements. The official statement will almost always contain a brief description of the legal opinion, the terms of the bonds, and the provisions of certain underlying documents. While it may be suggested that bond counsel has no duty to review the official statement, it would not seem wholly unlikely, at least where a bond counsel has had the opportunity to review the official statement, for a court to conclude that the job of giving the opinion includes ascertaining that the client's public representations about bond counsel's work are accurate.' 2 2 Thus, the descriptions of the nature of the legal opinion, 121. Two important factors militate against requiring bond counsel to be generally responsible for official statements. First, such a requirement would force a bond counsel firm to act as an expert in an area where it may have little or no expertise. Other professionals are already involved in the municipal bond transaction who have the expertise to engage in the kinds of investigations which would be necessary to insure the completeness and accuracy of the official statement.
Second, the reliance of investors on their underwriters and of the underwriters and investors on certified public accountants makes it more reasonable to place the requirement of due diligence investigation on these professionals. The substantial costs of placing any duty to investigate the completeness of official statements on bond counsel also argue against such a result.
122. This would seem particularly appropriate where the issuer causes an official of the terms of the bonds, and of the authorizing documents are all matters which it would be imprudent for counsel to ignore. The danger, of course, is that an attorney could be accused of negligence or recklessness in allowing his or her own work product to be misrepresented by the description. It may seem obvious to suggest that bond counsel may be held to be on notice as to the accuracy of the official statement's description of its own legal opinion. However, in many official statements the description of bond counsel's opinion is open to a much broader reading than the opinion itself. It is not uncommon, for example, for official statements to state that all legal matters incident to the authorization and issuance of the bonds are subject to bond counsel's approval. Such language does not make clear the nature of the opinion. Of course, since the text of the legal opinion is commonly printed on the bond itself, it might be difficult to contend that a bondholder could be misled. Nonetheless, vague or overly broad descriptions of the services performed by bond counsel may tend to mislead purchasers as to the limited scope of the opinion. 2 3 Unless they are willing to undertake an examination as broad as the description of the opinion presented in the official statement, bond counsel would be well advised to seek to avoid such expansive descriptions of their services.
It would, indeed, seem more prudent for bond counsel to require issuers preparing official statements to describe the proposed legal opinion by stating both the limited nature of the examination to be undertaken and the substance of the opinion. It may also be advisable to follow the practice of some counsel who add, to the extent that it is true, that bond counsel has not examined and will not opine as to the accuracy or completeness of the official statement except as to the summary of the terms of the bonds and of the principal transcript documents.
-12 4 statement to be prepared. In representing the issuer, bond counsel may be less obliged to review an official statement that is prepared by the bond purchasers without the bond counsel's participation. And as to selling papers prepared by purchasers other than the representatives of the underwriter or by secondary market traders, bond counsel would necessarily be without any responsibility since they have little control.
123. In SEC v. Reclamation Dist. No. 2090 , SEC Litigation Release No. 7460 (June 22, 1976 , the SEC appears to have charged bond counsel with misrepresentation and omissions concerning the lawyer's investigation and the basis upon which the legal opinion was issued.
124. Statutory liability for misrepresentations in prospectuses cannot be disclaimed and to attempt such a disclaimer may be misleading. SEC Release No. 33-3411, 2 CCH FED. SEc. L. REP. 9 25,095 (195 1). This would not, however, appear to prohibit counsel from stating the limited nature of an investigation. may well be so poorly constructed, or so wholly incomplete, that it will appear misleading on its face. While it will undoubtedly be difficult to decide when this is the case, bond counsel should attempt to avoid giving an approving opinion where he or she has reviewed an official statement on its face and found it to be so insufficient as to be likely to mislead.
CONCLUSION
Historical development has created a unique role for bond counsel in municipal securities transactions. As special counsel in a municipal issue, bond counsel have only a limited responsibility: they opine only as to the validity and tax-exempt status of the municipal securities under consideration. Given this narrow responsibility, the securities laws do not require bond counsel to conduct a general due diligence investigation of non-legal matters included in a municipal security official statement. While as a matter of prudence bond counsel may require an official statement to summarize their own work accurately, they should not be held responsible for a due diligence-type investigation of the statement or for policing the accuracy of its representations. In short, the securities law duties of bond counsel do not extend beyond responsibilities for matters relevant to the specific work for which they are retained.
